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§363.3

(i) A statement identifying the inter-
nal control framework14¢ used by man-
agement to evaluate the effectiveness
of the insured depository institution’s
internal control over financial report-
1ng;

(ii) A statement that the assessment
included controls over the preparation
of regulatory financial statements in
accordance with regulatory reporting
instructions including identification of
such regulatory reporting instructions;
and

(iii) A statement expressing manage-
ment’s conclusion as to whether the in-
sured depository institution’s internal
control over financial reporting is ef-
fective as of the end of its fiscal year.
Management must disclose all material
weaknesses in internal control over fi-
nancial reporting, if any, that it has
identified that have not been remedi-
ated prior to the insured depository in-
stitution’s fiscal year-end. Manage-
ment is precluded from concluding that
the institution’s internal control over
financial reporting is effective if there
are one or more material weaknesses.

(c) Management report signatures. Sub-
ject to the criteria specified in
§363.1(b):

(1) If the audited financial state-
ments requirement specified in
§363.2(a) is satisfied at the insured de-
pository institution level and the man-
agement report requirement specified
in §363.2(b) is satisfied in its entirety
at the insured depository institution
level, the management report must be
signed by the chief executive officer
and the chief accounting officer or
chief financial officer of the insured de-
pository institution;

(2) If the audited financial state-
ments requirement specified in
§363.2(a) is satisfied at the holding
company level and the management re-
port requirement specified in §363.2(b)
is satisfied in its entirety at the hold-
ing company level, the management re-

4 For example, in the United States, the

Committee of Sponsoring Organizations
(COS0O) of the Treadway Commission has
published Internal Control—Integrated Frame-
work, including an addendum on safe-
guarding assets. Known as the COSO report,
this publication provides a suitable and
available framework for purposes of manage-
ment’s assessment.
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port must be signed by the chief execu-
tive officer and the chief accounting of-
ficer or chief financial officer of the
holding company; and

(3) If the audited financial state-
ments requirement specified in
§363.2(a) is satisfied at the holding
company level and (i) the management
report requirement specified in
§363.2(b) is satisfied in its entirety at
the insured depository institution level
or (ii) one or more of the components
of the management report specified in
§363.2(b) is satisfied at the holding
company level and the remaining com-
ponents of the management report are
satisfied at the insured depository in-
stitution level, the management report
must be signed by the chief executive
officers and the chief accounting offi-
cers or chief financial officers of both
the holding company and the insured
depository institution and the manage-
ment report must clearly indicate the
level (institution or holding company)
at which each of its components is
being satisfied.

§363.3 Independent public accountant.

(a) Annual audit of financial state-
ments. Each insured depository institu-
tion shall engage an independent public
accountant to audit and report on its
annual financial statements in accord-
ance with generally accepted auditing
standards or the PCAOB’s auditing
standards, if applicable, and section 37
of the Federal Deposit Insurance Act
(12 U.S.C. 1831n). The scope of the audit
engagement shall be sufficient to per-
mit such accountant to determine and
report whether the financial state-
ments are presented fairly and in ac-
cordance with GAAP.

(b) Internal control over financial re-
porting. For each insured depository in-
stitution with total assets of $1 billion
or more at the beginning of the institu-
tion’s fiscal year, the independent pub-
lic accountant who audits the institu-
tion’s financial statements shall exam-
ine, attest to, and report separately on
the assertion of management con-
cerning the effectiveness of the institu-
tion’s internal control structure and
procedures for financial reporting. The
attestation and report shall be made in
accordance with generally accepted
standards for attestation engagements
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or the PCAOB’s auditing standards, if
applicable. The accountant’s report
must not be dated prior to the date of
the management report and manage-
ment’s assessment of the effectiveness
of internal control over financial re-
porting. Notwithstanding the require-
ments set forth in applicable profes-
sional standards, the accountant’s re-
port must include the following:

(1) A statement identifying the inter-
nal control framework used by the
independent public accountant, which
must be the same as the internal con-
trol framework used by management,
to evaluate the effectiveness of the in-
sured depository institution’s internal
control over financial reporting;

(2) A statement that the independent
public accountant’s evaluation in-
cluded controls over the preparation of
regulatory financial statements in ac-
cordance with regulatory reporting in-
structions including identification of
such regulatory reporting instructions;
and

(3) A statement expressing the inde-
pendent public accountant’s conclusion
as to whether the insured depository
institution’s internal control over fi-
nancial reporting is effective as of the
end of its fiscal year. The report must
disclose all material weaknesses in in-
ternal control over financial reporting
that the independent public accountant
has identified that have not been reme-
diated prior to the insured depository
institution’s fiscal year-end. The inde-
pendent public accountant is precluded
from concluding that the insured de-
pository institution’s internal control
over financial reporting is effective if
there are one or more material weak-
nesses.

(c) Notice by accountant of termination
of services. An independent public ac-
countant performing an audit under
this part who ceases to be the account-
ant for an insured depository institu-
tion shall notify the FDIC, the appro-
priate Federal banking agency, and
any appropriate State bank supervisor
in writing of such termination within
15 days after the occurrence of such
event, and set forth in reasonable de-
tail the reasons for such termination.
The written notice shall be filed at the
place identified in §363.4(f).

§363.3

(d) Communications with audit com-
mittee. In addition to the requirements
for communications with audit com-
mittees set forth in applicable profes-
sional standards, the independent pub-
lic accountant must report the fol-
lowing on a timely basis to the audit
committee:

(1) All critical accounting policies
and practices to be used by the insured
depository institution,

(2) All alternative accounting treat-
ments within GAAP for policies and
practices related to material items
that the independent public accountant
has discussed with management, in-
cluding the ramifications of the use of
such alternative disclosures and treat-
ments, and the treatment preferred by
the independent public accountant, and

(3) Other written communications
the independent public accountant has
provided to management, such as a
management letter or schedule of
unadjusted differences.

(e) Retention of working papers. The
independent public accountant must
retain the working papers related to
the audit of the insured depository in-
stitution’s financial statements and, if
applicable, the evaluation of the insti-
tution’s internal control over financial
reporting for seven years from the re-
port release date, unless a longer pe-
riod of time is required by law.

(f) Independence. The independent
public accountant must comply with
the independence standards and inter-
pretations of the AICPA, the SEC, and
the PCAOB. To the extent that any of
the rules within any one of these inde-
pendence standards (AICPA, SEC, and
PCAOB) is more or less restrictive than
the corresponding rule in the other
independence standards, the inde-
pendent public accountant must com-
ply with the more restrictive rule.

(g) Peer reviews and inspection reports.
(1) Prior to commencing any services
for an insured depository institution
under this part, the independent public
accountant must have received a peer
review, or be enrolled in a peer review
program, that meets acceptable guide-
lines. Acceptable peer reviews include
peer reviews performed in accordance
with the AICPA’s Peer Review Stand-
ards and inspections conducted by the
PCAOB.
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(2) Within 15 days of receiving notifi-
cation that a peer review has been ac-
cepted or a PCAOB inspection report
has been issued, or before commencing
any audit under this part, whichever is
earlier, the independent public ac-
countant must file two copies of the
most recent peer review report and the
public portion of the most recent
PCAOB inspection report, if any, ac-
companied by any letters of comments,
response, and acceptance, with the
FDIC, Accounting and Securities Dis-
closure Section, 550 17th Street, NW.,
Washington, DC 20429, if the report has
not already been filed. The peer review
reports and the public portions of the
PCAOB inspection reports will be made
available for public inspection by the
FDIC.

(3) Within 15 days of the PCAOB
making public a previously nonpublic
portion of an inspection report, the
independent public accountant must
file two copies of the previously non-
public portion of the inspection report
with the FDIC, Accounting and Securi-
ties Disclosure Section, 550 17th Street,
NW., Washington, DC 20429. Such pre-
viously nonpublic portion of the
PCAOB inspection report will be made
available for public inspection by the
FDIC.

§363.4 Filing and notice requirements.

(a) Part 363 Annual Report. (1) Each
insured depository institution shall file
with each of the FDIC, the appropriate
Federal banking agency, and any ap-
propriate State bank supervisor, two
copies of its Part 363 Annual Report. A
Part 363 Annual Report must contain
audited comparative annual financial
statements, the independent public ac-
countant’s report thereon, a manage-
ment report, and, if applicable, the
independent public accountant’s attes-
tation report on management’s assess-
ment concerning the institution’s in-
ternal control structure and procedures
for financial reporting as required by
§§363.2(a), 363.3(a), 363.2(b), and 363.3(b),
respectively.

(2) Subject to the criteria specified in
§363.1(b), each insured depository insti-
tution with consolidated total assets of
less than $1 billion as of the beginning
of its fiscal year that is required to
file, or whose parent holding company
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is required to file, management’s as-
sessment of the effectiveness of inter-
nal control over financial reporting
with the SEC or the appropriate Fed-
eral banking agency in accordance
with section 404 of SOX must submit a
copy of such assessment to the FDIC,
the appropriate Federal banking agen-
cy, and any appropriate State bank su-
pervisor with its Part 363 Annual Re-
port as additional information. This as-
sessment will not be considered part of
the institution’s Part 363 Annual Re-
port.

(3)(i) Each insured depository institu-
tion that is neither a public company
nor a subsidiary of a public company
that meets the criterion specified in
§363.1(b)(1) shall file its Part 363 An-
nual Report within 120 days after the
end of its fiscal year. (ii) Each insured
depository institution that is a public
company or a subsidiary of public com-
pany that meets the criterion specified
in §363.1(b)(1) shall file its Part 363 An-
nual Report within 90 days after the
end of its fiscal year.

(b) Public availability. Except for the
annual report in paragraph (a)(l) of
this section and the peer reviews and
inspection reports in §363.3(g), which
shall be available for public inspection,
the FDIC has determined that all other
reports and notifications required by
this part are exempt from public dis-
closure by the FDIC.

(c) Independent public accountant’s let-
ters and reports. Except for the inde-
pendent public accountant’s reports
that are included in its Part 363 Annual
Report, each insured depository insti-
tution shall file with the FDIC, the ap-
propriate Federal banking agency, and
any appropriate State bank supervisor,
a copy of any management letter or
other report issued by its independent
public accountant with respect to such
institution and the services provided
by such accountant pursuant to this
part within 15 days after receipt. Such
reports include, but are not limited to:

(1) Any written communication re-
garding matters that are required to be
communicated to the audit committee
(for example, critical accounting poli-
cies, alternative accounting treat-
ments discussed with management, and
any schedule of wunadjusted dif-
ferences),
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